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I. INTRODUCTION!

After nearly three years of hard-fought litigation and extensive settlement negotiations,
including four, full-day mediation sessions guided by the Honorable Justice Deborah Hankinson
(Ret.) acting as mediator, the Parties have reached a proposed Settlement to resolve consumer
economic loss claims arising from Kimberly Clark’s recall of Cottonelle Flushable Wipes
(“Wipes”) announced in October 2020. The proposed Settlement, achieved only after significant
investigation, motion practice, cooperative discovery, and vigorous arm’s-length mediation
efforts, requires Kimberly-Clark to pay a non-reversionary amount of at least $6 million in new
dollars, and up to $13.5 million, to pay valid Claims of Settlement Class Members who purchased
recalled Wipes. Together with the $4 million Kimberly-Clark previously paid as part of its refund
program,? this Settlement will ensure that at least $10 million, and up to $17.5 million, will be
spent in connection with reimbursing consumers who purchased recalled lots of Wipes. In
addition, Kimberly-Clark will separately pay for the costs of notice, settlement administration,
and attorneys’ fees and expenses.® Importantly, the Settlement does not release claims of class
members who experienced personal injuries.

To ensure class members learn of the Settlement, Plaintiffs’ counsel issued subpoenas to
more than 30 retailers that sold the Wipes. As a result of these efforts, Plaintiffs were able to

identify an estimated 4-5 million class members who will receive direct notice of the Settlement.

! Plaintiffs previously moved for an expansion of the page limits, which has not yet been decided. See Doc. 116.
Plaintiffs do not intend to be presumptuous by filing an overlength brief but hope the Court will agree there is good
cause to do so in order to fully set forth the litigation history, Settlement terms, and address the relevant legal standards.
See id.

2 Kimberly-Clark previously paid approximately $4 million in activated refund cards issued through its Recall and
Refund Program. See Settlement Agreement, ¥ 2.28.

3 If the Amount Payable for Approved Claims is less than the Minimum Settlement Amount, Kimberly-Clark shall
receive a credit towards its other obligations: first to Notice and Administration Expenses, and second to Fee Award
and Costs. See infra § 11L.F.
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This is virtually unprecedented in consumer class action settlements involving consumer products,
where it is notoriously difficult to identify class members. These efforts will ensure that a
significant number of class members are made aware of the Settlement and can participate.

The Settlement also provides for meaningful relief. Settlement Class Members with proof
of purchase are eligible for up to 100% reimbursement of their purchase price. Settlement Class
Members without proof of purchase are eligible for reimbursement of up to five dollars ($5.00)
per household.* In short, the proposed Settlement secures the primary relief sought by Plaintiffs.

Considering the valuable benefits conveyed to Settlement Class Members, and the
significant risks faced through continued litigation, the Court should conclude that it is likely to
find the Settlement “fair, reasonable, and adequate” under Rule 23(e)(2). Plaintiffs thus move for
an order preliminarily approving the proposed Settlement, appointing Class Counsel and the
Settlement Class Representatives, authorizing the provision of notice to the Settlement Class, and
setting a Final Approval Hearing.’

11. SUMMARY OF THE LITIGATION
A. The Consolidated Case

On October 16, 2020, Wipes users Melissa Armstrong and Roland Nadeau filed a class
action complaint against Kimberly-Clark in the U.S. District Court for the Northern District of
Texas on behalf of a putative nationwide class of Wipes purchasers, along with a California

subclass. See Armstrong et al. v. Kimberly-Clark Corp., No. 3:20-cv-03150 (N.D. Tex.).

3 This request is unopposed. Plaintiffs submit herewith the executed Settlement Agreement and Release (“Settlement
Agreement” or “Agreement”) as Exhibit 1 (with the Long Form Notice, the Short Form Notice, and the Claim Form
as Exhibits 1-1, 1-2, and 1-3 to the Agreement, respectively), the Declaration of J. Austin Moore (“Moore Dec.”) as
Exhibit 2; the Declaration of Jeanne C. Finegan (“Finegan Dec.”) on behalf of the proposed Settlement Administrator,
Kroll Settlement Administration, LLC (“Settlement Administrator” or “Kroll””) as Exhibit 3; and the Declaration of
Sarah Arpin (“Arpin Dec.”) on behalf of Amazon, Inc. (“Amazon”) as Exhibit 4.
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On November 19, 2020, New York resident Dawn Rothfeld filed a putative class action
in the U.S. District Court for the Eastern District of New York asserting similar allegations along
with claims for personal injury. See Rothfeld v. Kimberly-Clark Corp., No. 2:20-cv-05647-JS-
ARL (E.D.N.Y.). While the cases initially proceeded separately, they ultimately stipulated that
the Rothfeld action would be transferred to the Northern District of Texas. After transfer, this
Court entered an order consolidating Rothfeld with Armstrong on July 9, 2021, and Plaintiffs’
counsel agreed to work cooperatively to jointly prosecute the consolidated action.

B. Plaintiffs’ Allegations.

In the Complaint, Plaintiffs allege Kimberly-Clark initiated recalled the Wipes in October
2020 after discovering they were contaminated with a bacterial strain called Pluralibacter
gergoviae. See, e.g., Doc. 116-1 9/ 4, 10, 56. The scope and breadth of the recall was significant,
and included most units manufactured on one production line and sold across North America for
the prior eight months. /d. § 72. Many big-box retailers directly notified consumers of the recall,
warning them of potential health risks and advising them to immediately discard their recalled
Wipes. See id. § 73. Plaintiffs’ Complaint asserts claims against Kimberly-Clark for: (1) breach of
implied warranty of merchantability; (2) breach of express warranty; (3) strict product liability;
(4) negligence; (5) fraud by silence or omission; (6) negligent misrepresentation; and (7) unjust
enrichment, as well as numerous additional claims on behalf of statewide subclasses. Id. at Counts
8-23. On September 21, 2023, Plaintiffs filed a motion for leave to file an amended complaint in
conjunction with settlement that includes additional allegations about each named Plaintiff’s
purchase of recalled lots of the Wipes and conforms the class definition to that used in the

Settlement Agreement. See Doc. 116-1. This motion remains pending. See Footnote 1, supra.
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C. The Settlement Negotiations.

From the outset of the case in late 2020, the Parties have pursued global resolution through
arm’s length settlement negotiations. Moore Dec. q 3. These efforts culminated in substantial,
ongoing exchanges of information, myriad settlement proposals, and significant settlement
communications, including four, full-day mediations guided by Justice Hankinson between
December 2021 and May 2023. Id. To enable the Parties to meaningfully evaluate the claims and
defenses at issue, the Parties, after their initial Rule 26(f) conference in late 2020, began
exchanging information, including information about the cause of the contamination, consumer
complaints received by Kimberly-Clark, and estimated third-party sales data. /d.

During this time, the Parties jointly requested, and this Court granted, several extensions
of pending deadlines to permit the Parties to make progress in settlement discussions. Moore Dec.
9 4; see, e.g., Docs. 22-23, 26-27, 29-29, 30-31, 37-38. Also during this time, the Parties jointly
moved for an order an order consolidating the Rothfeld action with the Armstrong action,
explaining that consolidation would facilitate global settlement discussions. Moore Dec. 4 4. On
July 9, 2021, the Court granted the motion, and the Parties continued settlement negotiations on
behalf of the class as part of a single, consolidated case. /d.; see Docs. 35-36.

After several productive Rule 408 exchanges, Plaintiffs sent Kimberly-Clark a
comprehensive global settlement demand letter on August 23, 2021. Moore Dec. § 5. Shortly
thereafter, the Parties agreed to mediate, and engaged the services of a highly respected mediator,
the Honorable Justice Deborah Hankinson (Ret.). /d.; see Doc. 42 4 2. On December 7, 2021, the
Parties participated in the first all-day, in-person mediation session in Dallas, Texas before Justice
Hankinson after exchanging detailed mediation briefs setting forth the Parties’ respective
positions. Moore Dec. § 5. While the Parties were unable to reach a resolution at that first session,

the Parties continued to negotiate with the assistance of Justice Hankinson, including through
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several telephone conferences in January, February, March, April, and May 2022 in advance of a
second mediation session. /d.

During this time, the Parties reached an agreement that third-party discovery involving
Kimberly-Clark’s retailers would be critical to advancing ongoing settlement discussions. /d. 9 6.
Because Kimberly-Clark did not sell the Wipes directly to consumers, the Parties needed this
discovery to identify purchasers of the product, including for purposes of providing class notice.
Id. Thus, the Parties sought, and the Court ordered on January 31, 2022, the entry of a scheduling
order frontloading certain third-party discovery (Docs. 46—47). Id. Thereafter, Plaintiffs served
subpoenas on over 30 retailers seeking, among other information, “the name, address, email
address, and telephone number of every individual who purchased” a recalled product along with
the “date of purchase” and “amount of purchase.” Id.; see, e.g., Docs. 48-63, 66-71, 73, 74, 76-
78, 82-84. During this time, Plaintiffs also filed their Consolidated Class Action Complaint on
March 29, 2022. Doc. 64.

On June 1, 2022, the Parties participated in a second all-day mediation session with Justice
Hankinson. Moore Dec. 4 7. After no resolution was reached, the Parties paused settlement
negotiations and focused efforts on discovery and motion practice. /d. In the weeks that followed,
the Parties negotiated a protective order (see Doc. 95) and briefed Kimberly-Clark’s product
preservation sampling methodology. Doc. 97. Plaintiffs also drafted and served comprehensive
document requests on Kimberly-Clark and continued seeking class member contact information
from various retailers pursuant to its third-party subpoenas. Moore Dec. § 7. Finally, after
Kimberly-Clark filed a Motion to Dismiss, the Parties fully briefed the issues and argued the motion

on September 7, 2022. See Docs. 81, 85, 86, and 98.
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After Kimberly-Clark’s motion to dismiss was fully briefed, argued, and ripe for
determination, the Parties conferred and agreed that the time was ripe to re-engage in settlement
negotiations before expending additional time and resources on remaining discovery, experts, and
dispositive motion briefing. Moore Dec. q 8. As a result, the parties jointly requested a stay of
proceedings. /d.; Doc. 100. The Court granted the Parties’ joint motion and stayed all pending
deadlines. Doc. 101.

On January 10, 2023, the Parties participated in a third, full-day mediation session with
Justice Hankinson. Moore Dec. 9 9. Prior to the mediation, on January 9, 2023, the Parties
advocated for their respective positions during separate telephone conferences with Justice
Hankison. Id. Though the Parties did not reach agreement at the mediation, Justice Hankinson
made a mediator’s proposal on the monetary terms of settlement that was ultimately accepted by
both Parties. /d.

Thereafter, the Parties continued to negotiate the non-monetary terms of settlement with
the assistance of Justice Hankinson, including through additional written position statements. /d.
4 10. On May 1, 2023, the Parties participated in a fourth mediation session with Justice Hankinson
to assist negotiations with outstanding material terms, including attorneys’ fees and costs. /d.
Following that session, Justice Hankinson issued a mediator’s proposal that was accepted by both
parties. Id. Thereafter, after vigorous and hard-fought negotiations occurring over almost three
years, the Parties finalized a term sheet reflecting the essential terms of the Settlement now offered
for the Court’s consideration in the final Settlement Agreement. /d.; see Ex. 1.

D. The Parties’ Efforts to Secure Settlement Class Contact Information.

Since serving the over 30 third-party subpoenas in Spring of 2022, Plaintiffs have
dedicated substantial time and effort to working with third party retailers to obtain class member

contact information for purposes of providing settlement notice. Moore Dec. § 19. This effort
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required months of individual negotiations with dozens of retailers, all of which were represented
by sophisticated counsel. /d. As a result, Plaintiffs have obtained commitments from numerous
major retailers to provide class member information, including Amazon, Costco, Sam’s Club,
Wal-Mart, Target Corp., Hy-Vee Inc., Ingles Market Inc., Jewel-Osco, Safeway, and BJ’s
Wholesale Club, among many others. /d. Several of these retailers have already provided the
requested data to the Settlement Administrator, and others have committed to producing the data
upon entry of a preliminary approval order. /d. In total, because of Plaintiffs’ efforts, an estimated
4-5 million purchasers of Wipes will receive direct notice of the Settlement. ¢ Id.

I11. THE TERMS OF THE PROPOSED SETTLEMENT
A. The Settlement Class

Under the Settlement,’ the Parties agree to certification of the following Settlement Class,
which includes the various State Subclasses:

All persons in the United States and United States territories who purchased
recalled lots of Cottonelle Flushable Wipes (“Wipes”) between February 7, 2020
and December 31, 2020 for personal use and not for resale, and any persons residing
in the same household.

Ex. 1 9 3.1. The Settlement expressly excludes from the Settlement Class: (1) the Court and its
officers and employees; (2) Kimberly-Clark, its subsidiaries, parent companies, successors,
predecessors, and any entity in which Kimberly-Clark or its parents have a controlling interest and
their current or former officers, directors, and employees; and (3) any Settlement Class Members
who submit a valid Request for Exclusion on or before the Opt-Out Deadline. /d. § 3.2.
Relatedly, if a Settlement Class Member was issued a refund card under the Recall and

Refund Program and then activated the refund card, she is ineligible to submit a valid Claim under

¢ The Parties do not yet have an exact number of consumers, as the Settlement Administrator has not yet received all
of the data or completed the process of de-duping. Moore Dec. § 19 n. 3.
" Unless stated otherwise, all capitalized terms are as defined in the Settlement Agreement.
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the Settlement Agreement, unless she provides proof to the Settlement Administrator that she had
additional purchases of Wipes for which she did not receive compensation through the Recall and
Refund Program. /d. § 7.3(d).

B. The Settlement Fund

In exchange for the release of the Settlement Class Members’ claims against Kimberly-
Clark, Kimberly-Clark will pay a non-reversionary minimum of $6 million in new dollars, and a
maximum of $13.5 million, to pay valid Claims submitted as part of the Settlement. Accounting
for the $4 million Kimberly-Clark paid through its refund program, Kimberly-Clark will pay at
least $10 million, and up to $17.5 million, in connection with refunds to consumers who purchased
recalled lots of Wipes. Id. 99 2.18, 2.17 (respectively, the “Minimum Settlement Amount” and
“Maximum Settlement Amount”). Settlement Class Members who submit a valid Claim with proof
of purchase are eligible for reimbursement up to a maximum of 100% of the amount for which
they provide proof of purchase. Id. 9 7.5(b). Settlement Class Members who submit a valid Claim
without proof of purchase are eligible for reimbursement of up to five dollars ($5.00) per
household. /d. § 7.5(a). If the sum of the Amount Payable for Approved Claims exceeds $13.5
million (which is the Maximum Settlement Amount less the $4 million credit for previously-paid
claims), payments to Settlement Class Members will be reduced pro rata so that the total of all
payments for valid Claims does not exceed the Maximum Settlement Amount. /d. 9§ 6.4. If the
Amount Payable for Approved Claims is less than the Minimum Settlement Amount, Kimberly-
Clark shall receive a credit towards its other obligations: first to Notice and Administration

Expenses, and second to attorneys’ fees and expenses. /d.; see infra § 11LF.



Case 3:20-cv-03150-M Document 117 Filed 09/22/23 Page 18 of 49 PagelD 1368

C. Provision of Notice to the Settlement Class

The Parties have consulted with Kroll, the proposed Settlement Administrator, to determine
the best practicable method of class notice. See Moore Dec. 9 18; Finegan Dec. 9 3, 32. Subject
to the requirements of any orders entered by the Court, the Parties propose that Notice be provided
as follows:

The Notice Deadline will be forty-five (45) days from the entry of the Preliminary
Approval Order. Ex. 1 9 2.22. The Settlement Administrator shall provide direct Notice by the
Notice Deadline via email to those Settlement Class Members for whom the Settlement
Administrator has obtained Settlement Class Contact Information. Ex. 1 q 4.1; see Finegan Dec.
99 15, 17-19. The Settlement Administrator may send additional emails to ensure successful
transmission. Ex. 1 §4.1; Finegan Dec. q 19. If email is unavailable for any such Settlement Class
Member, the Settlement Administrator shall send Notice via regular mail. Ex. 1 4 4.1; Finegan
Dec. q 15.

Further, Plaintiffs have reached an agreement with Amazon to provide direct notice of the
Settlement directly to Amazon customers, which will help ensure successful transmission of the
Notice. Moore Dec. 9 20; Arpin Dec. 4 5-7 (explaining “[t]he successful delivery rate for
Amazon-provided direct email notice typically exceeds 99%”). Specifically, Amazon will
separately provide direct Notice by the Notice Deadline, one time, via email, to the email addresses
in its possession associated with the approximately 1,080,663 consumers it previously identified
as purchasing recalled Wipes. Moore Dec. § 20; Arpin Dec. 99 5-6. Within seven (7) days of
sending the Notice, Amazon will provide a declaration to the Parties indicating compliance with
this obligation and setting forth the total number of unique email addresses to whom it sent Notice,
and the total number of those emails that were delivered successfully as reported by Amazon’s

email server. Moore Dec. § 20; Arpin Dec. 9 6.
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Notice will also be provided by publication through advertisements in appropriate print
and electronic media including social media as agreed to by the Parties through the Claims
Deadline. Moore Dec. q 18; Finegan Dec. 49 20-28; Ex. 1 q 4.1. The Notice will (1) notify
Settlement Class Members of the Settlement and relevant terms, (2) provide Settlement Class
Members the URL to the Settlement website and a telephone number they can call to obtain
information about the Settlement, and (3) instruct Settlement Class Members on how to make a
claim for Settlement benefits, exclude themselves from the Settlement, or object to it. Ex. 1-1 and
1-2 (proposed notice forms). Settlement Class Members will be given sixty (60) days after the
Notice Date to submit claims. Ex. 1 92.4.

As soon as practicable following entry of a preliminary approval order, the Settlement
Administrator will create a Settlement Website as a means for Settlement Class Members to obtain
notice of and information about the Settlement. Moore Dec. § 21; Finegan Dec. § 30; Ex. 1 9 2.39.
The Settlement Website will contain relevant documents, including the Notice, the Agreement,
this Motion, the preliminary approval order, and the operative Complaint. /d. The Settlement
Website will also include a toll-free telephone number, email address, and mailing address through
which Settlement Class Members may contact the Settlement Administrator directly. /d. The
Settlement Website will remain operational until at least thirty (30) days after all Settlement
Payments have been distributed. /d.

D. Opt-Out and Objection Procedures

Any Settlement Class Member who wishes to exclude themselves from the Settlement must
submit a written request for exclusion to the Settlement Administrator via U.S. mail postmarked
no later than the Opt-Out Deadline. Ex. 1 9 5.1. The written request for exclusion must: (1) identify
the name of the proceeding: (2) include the individual’s full name and current address; (3) be

personally signed by the individual seeking exclusion; and (4) include a statement clearly

10
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indicating the individual’s intent to be excluded from the Settlement. /d. Any individual who
submits a valid and timely request for exclusion in the manner described herein shall not: (1) be
bound by any orders or judgments entered in connection with the Settlement: (2) be entitled to any
relief under, or be affected by, the Agreement; (3) gain any rights by virtue of the Agreement; or
(4) be entitled to object to any aspect of the Agreement. See Ex. 1 3.2, 5.1.

Other than individuals excluded under the class definition, any Settlement Class Member
who does not submit a valid and timely request for exclusion in the manner described herein shall
lose the opportunity to exclude himself or herself from the Settlement and will be bound by the
Settlement. Ex. 1 4 5.1.

Any Settlement Class Member who wants to object to the Settlement must submit a written
objection to the Settlement Administrator via U.S. mail postmarked no later than the Objection
Deadline. Id. 4 5.2. The written objection must include: (1) the name of the proceedings; (2) the
Settlement Class Member’s full name, current mailing address, and telephone number; (3) a
statement of the specific grounds for the objection, as well as any documents supporting the
objection; (4) a statement as to whether the objection applies only to the objector, to a specific
subset of the class, or to the entire class; (5) the identity of any attorneys representing the objector;
(6) a statement regarding whether the Settlement Class Member (or his/her attorney) intends to
appear at the Final Approval Hearing; and (7) the signature of the Settlement Class Member or the
Settlement Class Member’s attorney. /d. Any Settlement Class Member who fails to submit a
timely and adequate objection in the manner described herein waives the right to object or to be
heard at the Final Approval Hearing and shall forever be barred from making any objection to the

Settlement. /d.

11
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E. Service Awards, Attorneys’ Fees, and Expenses

At least twenty-one (21) days before the Opt-Out and Objection Deadlines, proposed Class
Counsel will separately move the Court for an order awarding attorneys’ fees and expenses in the
amount of $3,650,000. Moore Dec. q 24; Ex. 1 § 12.2. Any Fee Award and Costs will be paid
separately from the Minimum or Maximum Settlement Amounts, unless the sum of the Amount
Payable for Approved Claims is less than $6 million, in which case Kimberly-Clark will receive a
credit towards its other obligations under the Settlement, first to Notice and Administration
Expenses, and second to the Fee Award and Costs. Moore Dec. 9 24; Ex. 1 99 6.4, 12.2. This
provision was separately and independently negotiated by the Parties only after the Class relief
was agreed upon, with the assistance of a mediator, and the Settlement Agreement is not
conditioned on its approval. Moore Dec. § 24.

Proposed Class Counsel will also seek Service Awards of up to $2,500 for each proposed
Settlement Class Representative, which are intended to compensate such individuals for their
efforts in the litigation and commitment on behalf of the Settlement Class. Moore Dec. 4 25; Ex.
19 12.1. Kimberly-Clark does not oppose these requests. /d. Any Service Awards approved by the
Court will count toward the Minimum Settlement Amount, however, if Approved Claims exceed
the Maximum Settlement Amount, Service Awards will not count toward the Maximum
Settlement Amount. /d.

F. Settlement Contingencies

Kimberly-Clark is obligated to pay a non-reversionary amount of at least $6 million in new
dollars to pay valid Claims to Settlement Class Members. Ex. 1 q 6.4-6.5. If the sum of the
Amount Payable for Approved Claims is less than $6 million, Kimberly-Clark will receive a credit

towards its other obligations under the Settlement, first to Notice and Administration Expenses,

12
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and second to Fee Award and Costs.® Id. 4 6.4. If the sum of the Amount Payable for Approved
Claims exceeds $13.5 million, payments will be reduced pro rata so that the total payments for
valid Claims does not exceed the Maximum Settlement Amount. /d.

G. Release Provisions

In exchange for the benefits provided under the Settlement, Class Members will release
any legal claims that may arise from or relate to the facts and claims alleged in the Complaint filed
in this litigation. Importantly, personal injury claims are excluded from the Released Claims,
meaning nothing in the release will impact the ability of Settlement Class Members to bring valid
personal injury claims in another forum. Ex. 1 4 11.2 (“Exclusion of Personal Injury Claims”).

IV.  THE COURT HAS SUBJECT MATTER JURISDICTION.

Before considering whether to certify a proposed class, a court must consider whether the
proposed class representatives have Article III standing. Flecha v. Medicredit, Inc., 946 F.3d 762,
769 (5th Cir. 2020). This requires “(1) an injury in fact, (2) a sufficient causal connection between
the injury and the conduct complained of, and (3) a likel[ihood] that the injury will be redressed
by a favorable decision.” Soniat v. Texas Real Estate Comm’n, 721 F. App’x 398, 399 (5th Cir.
2018) (citing Susan B. Anthony List v. Driehaus, 134 S.Ct. 2334, 2341 (2014)) (cleaned up). Each
element of standing ‘“must be supported...with the manner and degree of evidence required at the
successive stages of the litigation.”” Kostka v. Dickey’s Barbecue Restaurants, Inc., 2022 WL
16821685, at *3—4 (N.D. Tex. Oct. 14, 2022), report and recommendation adopted, 2022 WL
16821665 (N.D. Tex. Nov. 8, 2022). Under Fifth Circuit precedent, “[i]njuries to rights recognized

at common law—property, contracts, and torts—have always been sufficient for standing

8 In the unlikely event the Amount Payable for Approved Claims, Notice and Administration Expenses, and the Fee
Award and Costs collectively amount to less than $6 million, then the Parties will confer and jointly submit a proposal
to the Court regarding the proposed distribution of the remaining Settlement Funds. Ex. 1 9 6.4.

13
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purposes.” Servicios Azucareros de Venezuela, C.A. v. John Deere Thibodeaux, Inc., 702 F.3d 794,
800 (5th Cir. 2012) (citations omitted). Because the Parties settled at the pleading stage of the
litigation, the Court only considers whether Plaintiffs have “plausibly alleged” the minimum
requirements for Article III standing. Kostka, 2022 WL 16821685, at *4.

In their proffered First Amended Complaint (Doc. 116-2), each named Plaintiff alleges that
they verified they purchased recalled lots of the Wipes and “would not have purchased the Wipes
had he known that Kimberly-Clark did not implement safety and quality control measures
sufficient to prevent and detect contamination of its products.” See id. 9 87, 96, 103, 109, 115,
121, 127, 134, 141, 148, 156, 164, 171, 179, 185, 191, 198, 205, 212, 219, 225, and 230. The
proposed Settlement Class is defined as “[a]ll persons in the United States and United States
territories who purchased recalled lots[.]” Ex. 1 q 3.1. Thus, Plaintiffs have plausibly alleged a
concrete harm attributable to themselves individually and to all Settlement Class Members—
namely, that individual purchasers of Kimberly-Clark’s recalled Wipes did not receive the benefit
of their bargain. This is a “classic form of injury-in-fact” that is traceable to Kimberly-Clark’s
conduct. See Kinetica Partners, LLC v. U.S. Dep’t of the Interior, 505 F. Supp. 3d 653, 664—65
(S.D. Tex. 2020); Kostka, 2022 WL 16821685, at *5 (holding settling plaintiffs sufficiently alleged
Article III standing for preliminary approval of settlement through allegations that Dickey’s
payment card customers did not get the benefit of their bargain); Cole v. Gen. Motors Corp., 484
F.3d 717, 723 (5th Cir. 2007) (finding allegations “sufficient for standing purposes” where
plaintiffs sought losses “emanating from the loss of their benefit of the bargain™).

V. THE COURT SHOULD DIRECT NOTICE TO THE SETTLEMENT CLASS.
A. The Standard for Issuance of Notice

Under Rule 23(e)(1), giving notice to the class of a class action settlement is justified when

the Court concludes it will likely be able to approve the settlement and certify the class for purposes

14
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of judgment on the settlement. Rule 23(e)(2) provides that a proposed settlement may be approved
only upon a finding that it is “fair, reasonable, and adequate.”
Under Rule 23(e)(2), courts consider the following factors in this analysis:

(A) the class representatives and class counsel have adequately represented the
class;

(B) the proposal was negotiated at arm’s length;
(C) the relief provided for the class is adequate, taking into account:
(1) the costs, risks, and delay of trial and appeal;

(i1) the effectiveness of any proposed method of distributing relief to the
class, including the method of processing class-member claims;

(ii1) the terms of any proposed award of attorney’s fees, including timing of
payment; and

(iv) any agreement required to be identified under Rule 23(e)(3); and

(D) the proposal treats class members equitably relative to each other.
Fed. R. Civ. P. 23(e)(2). Courts in this Circuit also evaluate the Reed factors to determine whether
a proposed class action settlement is fair, reasonable, and adequate. See Reed v. General Motors
Corp., 703 F.2d 170 (5th Cir. 1983). These factors include: (1) evidence that the settlement was
obtained by fraud or collusion; (2) the complexity, expense, and likely duration of the litigation;
(3) the stage of the litigation and available discovery; (4) the probability of plaintiffs prevailing on
the merits; (5) the range of possible recovery and certainty of damages; and (6) the opinions of
class counsel, class representatives, and absent class members. Newby v. Enron Corp., 394 F.3d
296, 301 (5th Cir. 2004).

“When considering the Reed factors, the court should keep in mind the strong presumption
in favor of finding a settlement fair.” Klein v. O Neal, Inc., 705 F. Supp. 2d 632, 650 (N.D. Tex.

2010) (citing Purdie v. Ace Cash Express, Inc., 2003 WL 22976611, at *4 (N.D. Tex. Dec. 11,

15
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2003)). “This presumption reflects the strong public interest in settling class actions.” ODonnell v.
Harris Cty., Texas, 2019 WL 4224040, at *7 (S.D. Tex. Sept. 5, 2019) (citing Kincade v. Gen. Tire
& Rubber Co., 635 F.2d 501, 507 (5th Cir. 1981) (“Particularly in class action suits, there is an

(153

overriding public interest in favor of settlement.”)). A proposed settlement “‘will be preliminarily
approved unless there are obvious defects in the notice or other technical flaws, or the settlement
is outside the range of reasonableness or appears to be the product of collusion, rather than arms-

length negotiation.’” Id. (quoting 2 McLaughlin on Class Actions § 6:7 (15th ed. 2018)).

B. The Proposed Settlement is Fair, Reasonable, and Adequate Under Rule 23(e)
and the Fifth Circuit Reed Factors.

As demonstrated below, the proposed settlement is fair, reasonable, and adequate under
Rule 23(e) and the Reed factors, and the Court should conclude it will likely be able to approve
the settlement, and therefore, that issuing notice to the settlement class is justified.

1. Plaintiffs and Their Counsel Have Provided Excellent Representation
to the Settlement Class.’

This factor involves an inquiry into “the zeal and competence of the representative[s’]
counsel and...the willingness and ability of the representative[s] to take an active role in and
control the litigation and to protect the interests of absentees.” Berger v. Compagq Computer Corp.,
257 F.3d 475, 479-80 (5th Cir. 2001). It focuses “on the actual performance of counsel acting on
behalf of the class.” Fed. R. Civ. P. 23, Advisory Committee Notes to subdivision (e)(2) at ] A—
B.

Here, the adequacy factor is easily satisfied. Proposed Class Counsel have substantial
experience prosecuting and trying consumer class action cases, and were able to use their

experience to negotiate a fair and well-informed Settlement. Moore Dec. 9 29. Counsel’s efforts

9 See Fed. R. Civ. P. 23(e)(2)(A).

16
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included engaging in substantial case investigation and evaluation, culminating in a 94-page
consolidated complaint; briefing and arguing Kimberly-Clark’s motion to dismiss; engaging
opposing counsel in both formal and informal discovery efforts; and pursuing extensive, arm’s
length settlement negotiations with the guidance of an experienced and neutral mediator, including
four separate mediation sessions over the course of many months. /d. at Y 29-30. As a result,
proposed Class Counsel have achieved an excellent recovery on behalf of the class—a non-
reversionary settlement fund of up to $13.5 million in new dollars to reimburse Settlement Class
Members for up to 100% of the economic losses sought in this case. Id. at 4 28. A better result
could only potentially have been achieved through victory at trial—a task that would have been
costly, lengthy, inherently risky, and subjected Plaintiffs to stricter proof requirements. Further,
Plaintiffs have actively participated in the litigation for the benefit of all Settlement Class
Members, by providing allegations for the Complaint, gathering information for discovery, and
working with proposed Class Counsel to advance the settlement process. Id. at q 35. Thus,
Plaintiffs and their counsel have vigorously and adequately represented the interests of the Class.

2. The Proposed Settlement is the Product of Arm’s Length
Negotiations. '’

Rule 23(e)(2)(B) asks whether the proposed settlement was negotiated at arm’s length,
thereby implicating the first Reed factor—the existence of fraud or collusion in the negotiation.
“The Court may...presume that no fraud or collusion occurred between opposing counsel in the
absence of any evidence to the contrary.” ODonnell, 2019 WL 4224040, at *9 (citation omitted).

“The involvement of ‘an experienced and well-known’ mediator ‘is also a strong indicator of

10 See Fed. R. Civ. P. 23(e)(2)(B); Reed, 703 F.2d at 172.

17
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procedural fairness.”” Jones v. Singing River Health Servs. Found., 865 F.3d 285, 295 (5th Cir.
2017) (citation omitted).

Here, the proposed Settlement is the product of nearly three years of heavily contested and
arm’s-length negotiations between experienced counsel. Moore Dec. 4 30. With the assistance of
a neutral, qualified, and highly-respected mediator, Justice Hankinson, the Parties expended
substantial time and resources on pursuing a global settlement, including four separate, all-day
mediation sessions, along with ongoing, months-long negotiations before and after those sessions.
Id. This factor supports issuing notice of the Settlement to the Settlement Class. See, e.g., Erica P.
John Fund, Inc. v. Halliburton Co., 2018 WL 1942227, at *4 (N.D. Tex. Apr. 25, 2018) (holding
that the presence of a neutral mediator “strongly suggests that the settlement was not the result of
improper dealings.”).

3. The Relief Provided by the Settlement is Excellent.!!

Rule 23(e)(2)(C) requires the relief granted by the Settlement be adequate, taking into
account four considerations: (i) the costs, risks, and delay of trial and appeal; (ii) the effectiveness
of any proposed method of distributing relief...including the method of processing class-member
claims; (iii) the terms of any proposed award of attorneys’ fees, including timing of payment; and
(iv) any agreement required to be identified under Rule 23(e)(3). Each of these factors supports
approval of the proposed Settlement.

a. The duration, costs, risks, and delay of trial and appeal support
approval of the Settlement.!?

The commitment of at least $6 million in new dollars and up to $13.5 million to pay valid

Claims is an excellent result in light of the duration, costs, risks, and delay of trial and appeal.

1 See Reed, 703 F.2d at 172.
12 See Fed. R. Civ. P. 23()(2)(C)(i).
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Moore Dec. q 32. As this Court has instructed, “[m]ost class actions are inherently complex and
settlement avoids the costs, delays and [a] multitude of other problems associated with them.”
Kostka, 2022 WL 16821685, at *11. Indeed, “[w]hen the prospect of ongoing litigation threatens
to impose high costs of time and money on the parties, the reasonableness of approving a mutually-
agreeable settlement is strengthened.” In re Heartland Payment Sys., Inc. Customer Data Sec.
Breach Litig., 851 F. Supp. 2d 1040, 1064 (S.D. Tex. 2012) (quoting Klein, 705 F. Supp. 2d at
651); see also Ayers v. Thompson, 358 F.3d 356, 369 (5th Cir. 2004) (“[S]ettling...avoids the risks
and burdens of potentially protracted litigation.”). “A settlement must be evaluated taking into
account the uncertainty and risks involved in litigation in light of the strength of the claims and
possible defenses.” Matson v. Nibco, Inc., 2021 WL 4895915, at *12 (W.D. Tex. Oct. 20, 2021).
“The court, however, must not try the case in the settlement hearings because ‘the very purpose of
the compromise is to avoid the delay and expense of such a trial.””” Reed, 703 F.2d at 173.
Plaintiffs’ Complaint raises complex legal and factual issues, including those briefed and
argued in relation to Kimberly-Clark’s pending motion to dismiss. At a minimum, continued
litigation would require “a significant amount of time and expense” associated with written
discovery, depositions, the hiring and preparation of experts, motion practice, and trial. Melby v.
Am.’s MHT, Inc., 2018 WL 10399004, at *§ (N.D. Tex. June 22, 2018); Kostka, 2022 WL
16821685, at *11 (“The fact that the ca